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The importance of protections both for malpractice prevention programs (New York
Public Health Law) and for quality assurance programs (New York Education Law) came
into judicial focus in a litigation based on a surgical incident which left the patient with
permanent and cognitive impairments.

The heart-lung machine attached to the plaintiff/patient disconnected while he was
being moved to the operating room for emergency surgery. This occurrence was omitted
from the patient’s chart and the hospital was issued a citation by the Department of Health
for it failing to notify either the patient or his family about the matter.

In the course of the trial based upon malpractice plaintiff’s attorney sought to compel
defendant/hospital to produce reports concerning the incident in question. The request was
denied by the trial court and plaintiff appealed the denial.

The Appeals Court sustained the denial of the disclosure reasoning that the
occurrence event summary report was information generated within the quality assurance
program set forth in the Education Law. Further, the materials could also come under the
purview of the Public Health Law malpractice prevention program. The information

contained was therefore privileged and exempt from disclosure.



Plaintiff also attempted to argue that the privilege should fail as the report was omitted
from the medical record but the Appeal Court held fast and stated that privileged
information retained that status regardless of its relevancy. The rights of one individual
cannot jeopardize the importance of maintaining the status of the privilege. The occurrence
summary report is there to improve the quality of medical care and the same is accomplished
by enhancing the objectivity of the quality assurance process by protecting and ensuring the

frank exchange of information.
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